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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Chapter  VII 

Surface  Coal  Mining  and  Reclamation 
Operations  Permanent  Regulatory 
Program;  Petition  To  Amend  Sediment 
Control  Performance  Standards 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
U.S.  Department  of  the  Interior, 
Washington,  D.C.  20240. 

ACTION:  Consideration  of  petition  to 
amend  30  CFR  Chapter  VII,  Subchapter 
K,  concerning  Performance  Standards. 

summary:  OSM  seeks  public  comment 
on  whether  to  grant  a  petition  for  certain 
amendments  to  regulations  found  in  30 
CFR  Subchapter  K  concerning  sediment 
control  in  surface  mining  and 
reclamation  operations.  If  OSM  grants 
the  petition,  rulemaking  will  be  initiated 
to  consider  appropriate  amendments  to 
OSM’s  regulations. 

dates:  Comments  must  be  received  by 
November  19, 1979,  at  the  address  below 
by  not  later  than  5:00  p.m.  A  public 
hearing  will  be  held  on  October  30, 1979, 
and  can  be  extended  to  October  31, 

1979,  if  necessary.  Representatives  of 
OSM  will  be  available  to  meet  with 
interested  persons  upon  request 
between  October  18, 1979  and 
November  19, 1979. 

ADDRESSES:  Written  comments  must  be 
mailed  or  hand  delivered  to  Office  of 
Surface  Mining,  U.S.  Department  of  the 
Interior,  Room  135,  South  Building,  1951 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20240.  The  public  hearing  will  be 
held  in  the  Department  of  the  Interior 
Auditorium,  18th  and  C  Streets,  N.W., 
Washington,  D.C.  20240.  Persons 
wishing  to  testify  at  the  hearing  should 
contact  the  person  listed  below  under 
“For  further  information  contact”. 
Summaries  of  meetings  with 
representatives  of  OSM  will  be  prepared 
and  made  available  for  public  review  in 
Room  135  of  the  Interior  South  Building. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jose  R.  del  Rio,  Civil  Engineer,  Division 
of  Technical  Services,  Office  of  Surface 
Mining,  U.S.  Department  of  the  Interior, 
Interior  South  Building,  1951 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20240;  (202)  343^1022. 
SUPPLEMENTARY  INFORMATION:  On 
March  13, 1979,  OSM  issued  permanent 
program  regulations  which  include 
sediment  control  performance  standards 
in  Subchapter  K  (44  FR  15398, 15400- 
15401, 15424-15425,  and  15426-15428).  A 


petition  of  September  21, 1979,  to  amend 
Subchapter  K  has  been  submitted  to 
OSM  by  the  Joint  National  Coal 
Association/American  Mining  Congress 
(NCA/AMC)  Committee  on  Surface 
Mining  Regulations  (a  copy  of  this 
petition  is  at  Appendix  A  hereto).  The 
petition  seeks  to  amend  certain 
requirements  for  sediment  control 
performance  standards  set  forth  in  30 
CFR  Subchapter  K.  It  contends  that  30 
CFR  816.42(a)(7),  817.42(a)(7),  816.46,  and 
817.46  should  be  repealed  and 
reconsidered  primarily  upon  the  basis  of 
two  new  studies  done  by  the 
engineering  firms  Skelly  and  Loy  and 
D'Appolonia.  The  petition  says  that  the 
studies  show  that  the  effluent 
limitations  imposed  on  total  suspended 
solids  cannot  be  met  during  substantial 
rainstorm  events,  if  the  mine  operator 
utilize  a  sediment  pond  designed 
according  to  OSM's  design  criteria  at  30 
CFR  816.46  and  817.46. 1 

OSM  notes  that  the  matters  covered 
in  the  instant  petition  are  related  to  the 
U.S.  Environmental  Protection  Agency  ' 
(EPA)  regulations  (40  CFR  434)  covering 
the  coal  industry  under  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  of  the  Clean  Water  Act,  33 
U.S.C.  1251  et  seq.  On  April  26, 1977, 

EPA  promulgated  final  regulations 
establishing  effluent  limitation 
guidelines  based  on  best  practicable 
control  technology  currently  available 
(BPT)  for  existing  sources  in  the  coal 
mining  point  source  category  42  FR 
21380.  On  January  12, 1979,  EPA 
promulgated  standards  of  performance 
for  new  sources  (NSPS)  within  the  coal 
mining  category  based  on  the  best 
available  demonstrated  control 
technology.  44  FR  2586.  Both  sets  of  EPA 
regulations  on  numerical  effluent 
limitations  for  discharges  of  total 
suspended  solids  are  similar  to  those 
promulgated  by  OSM  at  30  CFR 
816.42(a)(7)  and  817.42(a)(7). 

After  having  previously  revised  its 
catastrophic  rainfall  exemption  for  the 
BPT  regulations  to  conform  to  the 
corresponding  provision  in  its  NSPS 
regulations,  EPA  revised  the  exemption 
provision  for  both  the  BPT  and  NSPS 
rules  on  July  6, 1979.  44  FR  39391-39392. 
At  that  time  EPA  solicited  public 
comment  on  what  type  of  final  revised 
rainfall  exemption  should  be  adopted  at 
40  CFR  434.  Following  the  publication  of 
the  Skelly  and  Loy  and  D'Appolonia 
reports  described  above,  EPA 
supplemented  its  request  for  comments 


•The  present  OSM  regulations  require  that  an 
operator  achieve  effluent  limitations  for  total 
suspended  solids  under  30  CFR  816.42(a)(7)  and 
817.42(a)(7),  unless  the  operator  satisfies  the 
demonstration  required  by  30  CFR  816.42(b)  and 
817.42(b). 


to  include  consideration  of  those 
reports.  44  FR  47595  (August  14, 1979). 
On  September  25, 1979,  EPA  extended 
this  public  comment  period  from  a 
deadline  of  October  1, 1979,  to  October 
19, 1979.  44  FR  55223. 

OSM  plans  to  consult  with  EPA  on 
what  actions  EPA  will  take  in  response 
to  the  public  comments  submitted  to 
EPA,  when  OSM  itself  begins  review  of 
materials  submitted  to  it  in  response  to 
the  NCA/AMC  petition. 

Public  comment  on  the  NCA/AMC 
petition  may  consider  the  entire  OSM 
administrative  record  relevant  to  the 
question  of  regulation  of  sedimentation 
from  coal  mining  including,  but  not 
limited  to,  the  technical  and  other 
materials  identified  in  the  preamble  to 
30  CFR  816.41-816.42,  817.41-817.42, 
816.45-816.46,  817.45-817.46,  the 
Environmental  Impact  Statement,  the 
Regulatory  Analysis,  the  petition  and  its 
accompanying  material,  all  material 
referenced  by  EPA  in  its  Federal 
Register  Notice,  and  comments 
submitted  to  EPA  by  the  October  19, 

1979  deadline. 

OSM  hereby  requests  that  comments 
specifically  address  the  following  issues: 

1.  Whether  the  EPA  and  OSM  effluent 
limits  for  total  suspended  solids  should 
be  revised,  and,  if  so,  what  alternatives 
should  be  considered. 

2.  Whether  OSM’s  design  criteria  for 
sediment  ponds  should  be  revised  and, 
if  so,  what  alternatives  should  be 
considered. 

3.  Whether  there  are  relevant 
differences  in  the  requirements  of  the 
Clean  Water  Act  and  Surface  Mining 
Control  and  Reclamation  Act  that  justify 
the  establishment  of  different 
regulations  for  sediment  control 
between  EPA  and  OSM. 

In  response  to  the  comments,  OSM 
may  decide  to  propose  revision  to  its 
permanent  program  regulations.  It  may 
also  decide  to  propose  revision  to  its 
regulations  covering  sediment  control 
under  the  initial  regulatory  program,  30 
CFR  715.17  and  717.17.  OSM  reserves 
the  right  to  make  appropriate 
modifications  of  its  rules  during  the 
public-comment  period. 

OSM  seeks  public  comment  as  to 
whether  this  petition  should  be  granted 
in  whole  or  in  part.  Publication  of  this 
petition  for  public  consideration  and 
comment  should  in  no  way  be  construed 
to  affect  the  effectiveness  or 
enforceability  of  the  existing  regulations 
in  Subchapter  K. 

Public  Hearing 

Individual  testimony  at  the  hearing 
will  be  limited  to  15  minutes.  The 
hearing  will  be  transcribed.  Filing  of  a 
written  statement  at  the  time  of  giving 
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oral  testimony  would  be  helpful  and 
facilitate  the  job  of  the  court  reporter. 
Submission  of  written  statements  to  the 
person  identified  under  “For  further 
information  contact,”  in  advance  of  the 
hearing  date  whenever  possible,  would 
greatly  assist  OSM  officials  who  will 
attend  the  hearing.  Advance 
submissions  will  give  these  officials  an 
opportunity  to  consider  appropriate 
questions  which  could  be  asked  to 
clarify  or  elicit  more  specific 
information  from  the  person  testifying. 
The  administrative  record  will  remain 
open  for  receipt  of  additional  written 
comments  until  November  19, 1979. 

Persons  in  the  audience  who  have  not 
been  scheduled  to  speak  and  wish  to  do 
so  will  be  heard  after  the  scheduled 
speakers.  Persons  not  scheduled  to 
testify,  but  wishing  to  do  so,  assume  the 
risk  of  having  the  public  hearing 
adjourned  if  they  are  not  present  when 
all  scheduled  speakers  conclude. 

The  hearing  shall  be  from  9:00  a.m.  to 
noon  and  from  1:00  p.m.  to  4:15  p.m. 

Public  Meetings 

Representatives  of  OSM  will  be 
available  to  meet  between  October  18, 
1979  and  November  19, 1979  at  the 
request  of  members  of  the  public.  State 
representatives,  industry  officials,  labor 
representatives,  and  environmental 
organizations,  to  receive  their  advice 
and  recommendations  concerning  the 
content  of  the  proposed  regulations. 

Persons  wishing  to  meet  the 
representatives  of  OSM  during  this  time 
period  may  request  to  meet  with  OSM 
officials  at  the  Washington  office.  OSM 
will  be  available  for  such  meetings  from 
9:00  a.m.  to  noon  and  1:00  p.m.  to  4  p.m., 
local  time,  Monday  through  Friday, 
excluding  holidays,  at  this  location. 
Summaries  of  meetings  will  be  prepared 
and  made  available  for  public  review  in 
Room  135  of  the  Interior  South  Building. 

Public  Comment  Period 

The  comment  period  on  the  petition 
will  extend  until  November  19, 1979.  All 
written  comments  must  be  received  at 
the  OSM  Headquarters,  Department  of 
the  Interior,  South  Building,  Room  135, 
1951  Constitution  Avenue,  N.W., 
Washington,  D.C.  20240,  by  5:00  p.m., 
November  19, 1979.  Comments  received 
after  that  hour  will  not  be  considered  or 
included  in  the  administrative  record  on 
this  petition. 

OSM  cannot  ensure  that  written 
comments  received  at  or  delivered  to 
any  location  other  than  specified  above 
will  be  considered  and  included  in  the 
administrative  record  on  this  petition. 


Availability  of  Copies 

Copies  of  the  petition  published  here 
as  Appendix  A,  and  copies  of  30  CFR 
Chapter  VII  Subchapter  K,  are  available 
for  inspection  and  may  be  obtained  at 
the  following  offices: 

OSM  Headquarters,  Department  of  the 
Interior,  South  Building,  Room  135, 1951 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20240;  (202)  343-4728. 

OSM  Region  I.  First  Floor,  Thomas  Hill 
Building,  950  Kanawha  Boulevard,  East 
Charleston.  W.  Va.  25301;  (304)  342-8125. 
OSM  Region  II,  530  Gay  Street,  S.W.,  Suite 
500,  Knoxville.  Tenn.  37902;  (615)  637-8060. 
OSM  Region  III,  Federal  Building  and  U.S. 
Courthouse,  46  East  Ohio  Street, 
Indianapolis,  Ind.  46204;  (317)  331-2609. 
OSM  Region  IV,  818  Grant  Avenue,  Scarritt 
Building,  5th  Floor,  Kansas  City,  Mo.  64106; 
(816)  758-2193. 

OSM  Region  V,  Post  Office  Building.  1823 
Stout  Street,  Denver,  Colo.  80202;  (303)  837- 
5511. 

Copies  of  materials  in  the 
administrative  record  (except  comments 
submitted  to  EPA)  are  available  at 
OSM’8  Headquarters  office.  Comments 
submitted  to  EPA  are  available  at  EPA’s 
office  at  401  M  Street,  S.W., 

Washington,  D.C.  20460;  (202)  426-2726. 

Dated:  October  15, 1979. 

Walter  N.  Heine, 

Director,  Office  of  Surface  Mining 
Reclamation  and  Enforcement 

Appendix  A — Petition  of  NCA/AMC 
Committee  on  Surface  Mining  Regulations 

The  purpose  of  this  letter  is  to  petition  the 
Director  of  OSM,  pursuant  to  Section  201(g) 
of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  30  U.S.C.  1211(g),  to 
immediately  suspend  certain  hydrologic 
balance  provisions  of  the  permanent  program 
regulations,  and  to  initiate  a  proceeding  for 
repeal  of  those  regulations.  The  National 
Coal  Association  and  the  American  Mining 
Congress  ("NCA/AMC”),  on  behalf  of 
themselves  and  their  member  companies, 
hereby  petition  for  suspension  and  repeal  of 
the  effluent  limitations  for  total  suspended 
solids  (TSS)  in  §5  616.42(a)(7)  and 
817.42(a)(7),  and  the  design  criteria  in 
§S  816.46  and  817.46  of  the  permanent 
program  regulations. 

As  grounds  for  the  Petition,  NCA/AMC 
state  that  new  technical  studies  conclusively 
establish  that  sedimentation  ponds  built  to 
OSM  design  criteria  cannot  meet  the  effluent 
limitations  for  TSS  established  by  the 
regulations,  and  cannot  be  constructed 
economically  or  safely  in  many  parts  of  the 
country.  NCA/AMC  hereby  petition  for  an 
immediate  suspension  of  these  regulations  in 
light  of  the  new  technical  studies,  and  request 
the  Director  to  initiate  a  proceeding  to  repeal 
the  effluent  limitations  and  design  criteria  for 
sedimentation  ponds  within  90  days. 

Section  201(g)  of  the  Act  provides  that  any 
person  may  petition  the  Director  of  OSM  to 
initiate  a  proceeding  for  the  repeal  of 
regulations  promulgated  pursuant  to  Section 
501  of  the  Act.  The  Secretary's  implementing 


regulations  further  provide  at  40  CFR  700.12 
that  a  petition  shall  contain 
a  concise  statement  of  facts,  technical 
justification,  and  law  which  require .  .  . 
repeal  of  a  regulation  under  the  Act  and  shall 
indicate  whether  the  petitioner  desires  a 
public  hearing. 

The  facts,  technical  justification,  and  legal 
basis  for  NCA/AMC’s  petition  for  repeal  are 
set  forth  below.  NCA/AMC  request  that 
notice  of  its  petition  be  published  in  the 
Federal  Register,  that  public  comments  be 
received,  and  that  a  public  hearing  be  held  on 
its  petition  as  provided  in  §  700.12.  The 
petition  must  be  acted  upon  within  90  days. 

In  the  interim  the  regulations  should  be 
suspended. 

Background 

NCA/AMC  have  a  grave  concern  that  the 
hydrologic  balance  regulations  lack  a  sound 
policy  and  legal  basis,  are  economically  and 
practically  infeasible,  and  are 
environmentally  unsound.  This  petition 
focuses  on  only  two  areas  of  concern.  NCA / 
AMC  have  maintained  from  the  time  the 
regulations  were  proposed  that  the  TSS 
effluent  limitations  applicable  to  the  entire 
area  disturbed  by  mining  and  reclamation 
operations  could  not  be  met  by  sedimentation 
ponds  built  to  OSM  design  criteria.  NCA / 
AMC  also  stated  in  its  comments  on  the 
proposed  regulations  that  effluent  limitations 
were  developed  for  normal  conditions  and 
were  never  intended  to  be  applied  during 
rainfall.  NCA/AMC's  comments  were  either 
ignored  by  OSM,  or  prompted  changes  which 
only  served  to  compound  the  technical 
problems  of  the  regulations.  The  technical 
inadequacies  of  the  regulations  have  also 
been  set  forth  in  the  complaint  in  National 
Coal  Association  and  American  Mining 
Congress  v.  Environmental  Protection 
Agency,  Civ.  Action  No.  79-2406,  a  copy  of 
which  is  attached  hereto  as  Exhibit  A. 

New  Facts  and  Technical  Justification  for 
Repeal  of  Regulations 

EPA  has  authorized  two  specific  new 
studies  to  "assess  the  feasibility  of  the 
current  storm  provisions  in  light  of  the  BPT 
and  NSPS  requirements  governing  discharges 
of  total  suspended  solids  (TSS).”  44  FR  at 
39392  (July  6, 1979).  The  new  studies  were 
commissioned  to  determine  whether  effluent 
limitations  could  be  met  by  sedimentation 
ponds  during  any  rainfall  event.  On  August 
14, 1979,  EPA  published  a  notice  that  it  had 
received  and  was  making  available  to  the 
public  these  new  technical  reports.  44  FR 
47595. 

These  reports,  which  NCA/AMC  have 
reviewed,  conclusively  demonstrate  that 
OSM’s  effluent  limitations  cannot  be  met 
even  by  ponds  built  specifically  to  OSM 
criteria.  The  first  significant  study  was 
prepared  by  Skelly  and  Loy  Consulting 
Engineers  entitled  “Evaluation  of 
Performance  Capability  of  Surface  Mine 
Sediment  Basins.”  A  copy  of  this  report  is 
attached  as  Exhibit  B.  The  purpose  of  the 
study  was  to  determine  the  ability  of  “surface 
mine  sedimentation  basins  to  meet  the 
current  effluent  limitations  for  suspended 
solids.”  Report  at  p.  iii.  The  Skelly  and  Loy 
report  concludes  that  all  sedimentation  ponds 
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studied  “were  unable  to  meet  the  maximum 
24-hour  TSS  limitations  during  the  five-year 
and  ten-year,  24-hour  precipitation  events.” 
Report  at  p.  4.  The  best  effluent  limitations 
that  could  be  met  by  any  pond  during  the 
design  rainfall  event  was  400  mg/l,  and  the 
majority  of  the  ponds  discharged  effluent 
above  2,000  mg/l  during  5-year  and  10-year 
storms. 2  Report  at  p.  24. 

The  Skelly  and  Loy  report  assessed  the 
sediment  removal  efficiency  of  11  ponds  at  6 
Appalachian  coal  mines  during  the 
hypothetical  occurrence  of  five-year  and  ten- 
year,  24-hour  storms.  All  ponds  were 
designed  in  accordance  with  design  criteria 
established  by  OSM.  Report  at  p.  3.  Skelly 
and  Loy  used  computer  modeling  techniques 
to  evaluate  the  performance  of  these 
representative  sediment  ponds.  A  number  of 
assumptions  incorporated  in  the  computer 
model  favored  the  result  that  ponds  could 
meet  effluent  limitations.  For  example,  a 
hypothetical  pond  location  was  postulated  as 
close  to  the  disturbed  area  as  possible  as  a 
counterpart  to  each  actual  location.  The 
ponds  were  actually  located  downstream 
from  the  mining  site  where  construction  was 
not  restricted  by  severe  topographic 
constraints. 

It  was  also  assumed  that  drainage  from 
above  the  mining  area  was  diverted  around 
the  ponds.  The  computer  model  used  a  "plug- 
flow”  concept  that  assumed  no  mixing 
between  plugs  and  an  outflow  on  a  first-in, 
first-out  basis.  The  ponds  were  assumed  to 
have  no  dead  storage  area,  and  to  exhibit  no 
short  circuiting.  It  was  also  assumed  that  the 
ponds  were  new  or  recently  cleaned  of 
sediment  and  thus  the  full  sediment  storage 
volume  was  available.  In  other  words,  "the 
results  represent  the  pond's  performance  at 
its  peak  sediment  removal  efficiency."  Report 
at  p.  17. 

Despite  the  bias  of  the  model,  the  results 
indicated  that  “none  of  the  sediment  ponds 
(including  the  hypothetical  locations)  meets 
the  daily  maximum  effluent  limitations  for 
suspended  solids,  70  mg/l”  during  the  five- 
year  and  ten-year,  24-hour  precipitation 
events.  In  fact,  the  data  demonstrated  that 
suspended  sediment  in  the  influent  was 
frequently  in  the  125,000  mg/l  to  165,000  mg/l 
range.  No  pond  met  an  effluent  limitation 
better  than  400  mg/L  The  results  were  orders 
of  magnitude  away  from  the  70/35  TSS 
effluent  limitations  imposed  by  the  OSM 
regulations,  and  are  a  dramatic 
demonstration  that  ponds  cannot  meet  the 
effluent  limitations  during  rainfall. 

The  second  major  study  was  prepared  by 
D’Appolonia  Consulting  Engineers  entitled 


2  The  report  follows  an  earlier  Skelly  and  Loy 
study  prepared  for  the  Buffalo  Mining  Company 
entitled  “Comparative  Analysis  of  Sediment  Pond 
Design  Requirements — Current  Practice  Versus 
Federal  Interim  Regulations”  (January  18, 1978).  The 
Comparative  Analysis  establishes  that  construction 
of  a  sedimentation  pond  to  OSM  design 
requirements  at  a  mine  site  located  in  Logan 
County,  West  Virginia  would  be  “physically 
impossible."  An  excavated  type  pond  would  have  to 
be  approximately  2,500  feet  long.  300  feet  wide  and 
13  feet  deep;  would  result  in  the  disturbance  of  77 
acres  and  the  “permanent  and  irreparable  alteration 
of  the  landscape";  and  would  cost  $16  million.  An 
embankment  type  pond  would  have  to  be  246  feet 
high;  would  require  more  than  5,700.000  cubic  yards 
of  material;  and  would  cost  $5.7  million. 


“Evaluation  of  Sedimentation  Pond  Design 
Relative  To  Capacity  and  Effluent 
Discharge."  A  copy  of  the  report  is  attached 
as  Exhibit  C.  The  purpose  of  the  D’Appolonia 
study  was  “to  assess  the  impact  of  multiple 
storm  occurrences  on  the  (OSM)  design 
requirements  for  sedimentation  ponds  for 
surface  mine  facilities.”  Report  at  p.  1.  Three 
representative  surface  mines  in  northern  and 
southern  Appalachian  regions  were  studied. 
The  study  evaluated  whether  the  cost  to 
design  ponds  which  would  treat 
sedimentation  from  a  number  of  small  storms 
would  be  greater  than  the  cost  to  design  for  a 
10-year  storm  for  which  effluent  limitations 
do  not  have  to  be  met. 

The  D'Appolonia  study  concluded  that 
"(w]hen  overflow  occurs  from  a  multiple 
storm  event  ...  the  effluent  limitations  will 
not  be  met."  Report  at  p.  9.  The  report  noted 
that  increasing  pond  size  to  retain  runoff 
from  multiple  storm  events  is  not  the  solution. 
As  pond  size  is  increased,  “large  incremental 
cost  increases  are  anticipated  for  decreasing 
increments  of  protection."  The  report 
concluded  further: 

Without  regulations  which  recognize  the 
probability  of  extreme  events  in  terms  of 
numerical  values,  there  is  no  event  for  which 
the  probability  is  zero  so  that  a  penalty 
would  always  be  levied  for  multiple  storm 
events  even  if  a  10-year  storm  does  not  occur. 
This  makes  interpretation  of  a  design  criteria 
difficult  or  impractical.  [Id.) 

This  study  highlights  the  fact  that  a  series 
of  small  storms,  the  entire  runoff  from  which 
must  be  contained  in  an  OSM  pond,  presents 
difficulties  even  greater  than  those  created  by 
a  10-year  storm. 

These  studies  demonstrate  beyond  doubt 
that  the  OSM  effluent  limitations  are 
unsound.  They  also  demonstrate  that  the 
OSM  design  criteria  for  sedimentation  ponds 
will  not  achieve  the  effluent  limitations  and 
are  technically  unsupportable.  In  addition, 
NCA/AMC  has  initiated  certain  studies  to 
evaluate  these  reports  and  their  application 
to  the  OSM  regulations.  NCA/AMC  intends 
to  submit  these  studies  during  the  comment 
period  as  a  supplement  to  its  petition. 

Discussion  of  Legal  Authority 

There  is  a  long  line  of  authority  that 
establishes  that  an  agency  should  reconsider 
its  regulations  in  light  of  newly  discovered 
evidence.  The  line  of  cases  begins  with 
Portland  Cement  Association  v.  Ruckelshaus, 
486  F.  2d  375  (D.C.  Cir.  1973),  where  the  court 
stated: 

In  order  that  rulemaking  proceedings  to 
determine  standards  be  conducted  in  orderly 
fashion,  .  .  .  information  that  is  material  to 
the  subject  at  hand  should  be  disclosed  as  it 
becomes  available,  and  comments  received, 
even  though  subsequent  to  issuance  of  the 
rule — with  court  authorization  where 
necessary.  (486  F.  2d  at  394). 

The  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  remanded  regulations  to  an 
agency  with  directions  to  consider  amending 
them  in  light  of  new  studies  in  Environmental 

Defense  Fund,  Inc.  v.  Costle, - F.  2d - , 

11  ERC  1209, 1215  (D.C.  Cir.  1978).  Plaintiffs 
challenged  EPA’s  interim  regulations 
controlling  contaminates  in  drinking  water.  A 


new  study  came  to  light  that  brought  the 
Agency's  original  support  for  its  regulations 
into  question.  The  court  enjoined  and 
remanded  the  regulations  with  a  direction  to 
EPA  to  reconsider  them 
and  to  advise  the  court  of  its 
determinations — as  of  the  time  of  the  report — 
as  to  whether  it  plans  to  propose  amended 
interim  regulations  in  light  of  newly  acquired 
data.  (11  ERC  at  1215.)  • 

The  District  Court  for  the  District  of 
Columbia  followed  these  cases  during  the 
challenge  to  OSM's  interim  program 
regulations  when  the  court  remanded  the 
valley  and  head-of-hollow  fill  regulations 
with  instructions  to  reconsider  them  in  light 
of  a  new  Skelley  and  Loy  report.  In  Re 
Surface  Mining  Regulation  Litigation,  456  F. 
Supp.  1301, 1131  (D.D.C.  1978). 

Thus,  there  is  ample  legal  support  for 
NCA/AMC’s  request  that  the  hydrology 
regulations  be  repealed  and  reconsidered  in 
light  of  the  new  Skelly  and  Loy  and 
D'Appolonia  studies. 

Request  for  Relief 

For  the  foregoing  reasons,  NCA/AMC 
request  that  5§  816.42(a)(7),  817.42(a)(7), 
816.46,  and  817.46  be  immediately  suspended. 
The  regulations  should  be  suspended  pending 
full  reconsideration  because  new  evidence 
clearly  demonstrates  their  technical 
unsoundness.  NCA/AMC  request  that  their 
petition  for  repeal  be  noticed  in  the  Federal 
Register  so  that  public  comments  may  be 
received  and  a  public  hearing  held  within  the 
statutory  90-day  period.  On  or  before  the  90th 
day  following  receipt  of  their  petition,  NCA / 
AMC  request  that  the  regulations  be  repealed 
and  a  rulemaking  commenced  to  develop 
technically  sound  and  achievable  regulations. 
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30  CFR  Chapter  VII 

Surface  Coal  Mining  and  Reclamation 
Operations  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
U.S.  Department  of  the  Interior. 

ACTION:  Petition  to  Amend  30  CFR  Part 
732.17  Concerning  Procedures,  Time 
Schedules  and  Criteria  for  an  Alteration 
or  Amendment  of  an  Approved  State 
Program. 

summary:  OSM  seeks  public  comment 
on  a  petition  for  certain  amendments  to 
regulations  found  in  30  CFR  Part  732.17 
relating  to  the  procedures,  time 
schedules  and  criteria  for  an  alteration 
or  amendment  of  an  approved  State 
program.  The  petition  proposes 
regulation  changes  that  would  allow 
OSM  Regional  Directors  to  approve 
within  60  days  State  programs 
amendments  in  response  to  any  changes 
in  provisions  of  the  Surface  Mining  Act 
or  any  of  OSM's  regulations. 
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DATES:  Comments  must  be  received  by 
November  19, 1979  at  the  address  below 
by  no  later  than  5  p.m. 
addresses:  Written  comments  must  be 
mailed  to:  Office  of  Surface  Mining,  U.S. 
Department  of  the  Interior,  P.O.  Box 
7267,  Benjamin  Franklin  Station, 
Washington,  D.C.  20044;  or  be  hand 
delivered  to:  Office  of  Surface  Mining, 
Room  135,  U.S.  Department  of  the 
Interior,  South  Building,  1951 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carl  C.  Close,  Assistant  Director  for 
State  and  Federal  Programs,  Office  of 
Surface  Mining,  U.S.  Department  of  the 
Interior,  Washington,  D.C.  20240,  (202) 
343-4225. 

SUPPLEMENTARY  INFORMATION:  On 

March  13, 1979,  OSM  published  final 
rules  setting  forth  procedures  and 
criteria  for  approval  or  disapproval  of 
State  program  submissions  (44  FR 
15326).  A  petition  to  amend  Part  732.17 
has  been  submitted  to  OSM  by  Ed 
Herschler  personally  and  as  Governor 
on  behalf  of  the  State  of  Wyoming.  A 
copy  of  this  petition  is  appended  to  this 
notice  as  Appendix  A.  The  petition 
published  herein  seeks  to  amend 
procedures,  time  schedules  and  criteria 
for  alteration  or  amendment  of  an 
approved  State  program  set  forth  in  30 
CFR  Section  732.17. 

The  basic  position  of  the  petitioner  is 
that  existing  procedures  for  amending 
State  programs  focus  on  changes  in  the 
Act  or  regulations  which  result  in  more 
stringent  Federal  requirements  but  do 
not  address  changes  which  make  the 
Act  or  regulations  less  stringent.  When 
this  type  of  change  is  contemplated  the 
petitioner  believes  that  the  current 
procedure  and  time  schedule  are 
burdensome,  the  criteria  for  approval 
are  of  little  relevancy,  and  the  authority 
for  approving  such  changes  should  rest 
with  the  Regional  Director.  The 
petitioner  states  that  the  present 
regulations  are  contrary  to  the 
recognition  of  State  primacy  in 
implementing  the  surface  mining 
reclamation  and  control  program  and 
specifically  argues  that  present 
regulations  violate  Section  505(a)  of  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977.  The  petitioner  proposes 
amending  §  732.17(g)  to  address  the 
concerns  cited.  OSM  seeks  public 
comment  as  to  whether  the  changes 
requested  in  this  petition  should  be 
granted  in  whole  or  part. 

Public  Comment  Period 

The  comment  period  on  the  petition 
will  extend  until  November  19, 1979.  All 
written  comments  must  be  received  at 


the  addresses  given  above  by  5  p.m.  on 
November  19, 1979.  Comments  received 
after  that  hour  will  not  be  considered  or 
included  in  the  administrative  record  on 
this  petition.  The  Office  cannot  insure 
that  written  comments  received  or 
delivered  during  the  comment  period  to 
any  other  locations  than  specified  above 
will  be  considered  and  included  in  the 
administrative  record  on  this  petition. 

Availability  of  Copies 

In  addition  to  its  publication  here  as 
Appendix  A,  copies  of  the  petition  and 
copies  of  30  CFR  Part  732.17  are 
available  for  inspection  and  may  be 
obtained  at  the  following  offices: 

OSM  Headquarters.  Department  of  the 
Interior,  South  Building  Room  135, 1951 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20240;  (202)  343-4728. 

OSM  Region  I,  First  Floor,  Thomas  Hill 
Building,  950  Kanawha  Boulevard,  East 
Charleston.  WV  25301:  (304)  432-8125. 

OSM  Region  II,  530  Gay  Street,  S.W.,  Suite 
500,  Knoxville.  TN  37902;  (815)  637-8060. 
OSM  Region  III,  Federal  Building  and  U.S. 
Courthouse,  46  East  Ohio  Street, 
Indianapolis,  IN  46204;  (317)  269-2609. 

OSM  Region  IV,  818  Grand  Avenue,  Scarritt 
Building,  5th  Floor  Kansas  City,  MO  64106; 
913-758-2193. 

OSM  Region  V,  Post  Office  Building,  1823 
Stout  Street,  Denver,  CO  80202;  (303) 
837-5511. 

Dated:  October  11, 1979. 

Walter  N.  Heine, 

Director,  Office  of  Surface  Mining. 

Appendix  A — U.S.  Department  of  the  Interior 
Office  of  Surface  Mining  Reclamation  and 
Enforcement 

Ed  Herschler  Personally  and  on  Behalf  of 
the  State  of  Wyoming,  Petitioner.  Petition  To 
Initiate  Rulemaking 

Petition 

Pursuant  to  the  provisions  of  201(g)  of  the 
Surface  Mining  Control  and  Reclamation  Act 
of  1977  (hereinafter,  the  Act),  30  U.S.C.  Sec. 
1201  et.  seq.,  (Supp.  1978)  and  the 
requirements  of  30  CFR  Sec.  700.12, 1,  Ed 
Herschler,  personally  and  on  behalf  of  the 
State  of  Wyoming,  petition  the  Director  of  the 
Office  of  Surface  Mining  Reclamation  and 
Enforcement  to  initiate  a  proceeding  for  the 
amendment  of  regulations  found  at  30  CFR 
Sec.  732.17  related  to  the  procedures,  time 
schedules  and  criteria  for  an  alteration  or 
“amendment”  of  an  approved  State  program. 
This  petition  summarizes  the  object  of  the 
proposed  rulemaking  proceeding  and 
provides  a  reasonable  basis  on  facts  and  law 
for  amendment  of  the  regulation. 

The  Proposed  Amendment 
The  proposed  amendment  would  provide  in 
subsection  732.17(g)  that  if  or  when  any 
provision  of  the  Act  or  any  regulation 
promulgated  pursuant  thereto  is  repealed  or 
amended,  declared  invalid  or  set  aside,  the 
Regional  Director  shall  be  authorized  to 
approve  or  disapprove  any  proposed  State 


program  amendment  containing  analogous 
changes  to  State  laws  or  regulations. 

(i)  The  decision  shall  be  made  after  notice 
of  the  proposed  amendment  is  published  in 
the  Federal  Register,  all  interested  persons 
are  provided  an  opportunity  to  participate 
through  submission  of  written  comments,  and 
the  Regional  Director  has  considered  the 
relevant  matter  presented.  The  decision  by 
the  Regional  Director  constitutes  the  final 
decision  by  the  Department. 

(ii)  The  criteria  for  the  decision  shall  be 
shether  the  amended  State  program 
demonstrates  a  State  law  and  regulations  in 
accordance  with  and  consistent  with  the  Act 
and,  if  necessary,  the  regulations,  as  they  are 
written  at  the  time  of  the  decision. 

(iii)  The  Regional  Director  shall  either 
approve  or  disapprove  the  State  program 
amendment  within  60  days  from  the  date  of 
its  submission  and  publish  that  decision  and 
reasons  for  the  decision  in  the  Federal 
Register.  The  amended  State  program 
becomes  effective  on  the  date  of  the 
publication  approving  the  State  program 
amendment. 

Reasons  Why  This  Petition  Should  Be 
Granted 

1.  Congress  declared  that  a  primary 
purpose  of  the  Act  was  to  “establish  a 
nationwide  program  to  protect  society  and 
the  environment  from  the  adverse  effects  of 
surface  coal  mining  operations.”  Sec.  102(a). 
The  purpose  of  this  nationwide  program  is  to 
provide  for  effective  and  reasonable 
regulation  of  surface  coal  mining  operations 
through  a  cooperative  effort  between  the 
States  and  the  Federal  Government.  Sec. 
101(e)  and  (k). 

2.  Even  though  the  Act  establishes  a 
Federal-State  cooperative  regulatory  effort,  it 
looks  to  the  States  to  take  the  lead  as  the 
primary  governmental  entity  responsible  for 
implementing  the  national  program.  Sec. 
101(f).  This  primacy  is  obtained  through  the 
submission  and  approval  of  a  State  program 
which  demonstrates  the  State's  capability  of 
carrying  out  the  provisions  of  the  Act  and 
meeting  its  purposes.  This  demonstration 
includes  the  requirements  for  a  State  law  that 
is  in  accordance  with  the  requirements  of  the 
Act  and  State  rules  and  regulations 
consistent  with  the  regulations  issued  by  the 
Secretary  pursuant  to  the  Act.  Sec.  503(a). 

3.  Even  though  the  Act  provides  no  specific 
authority  for  State  program  amendments, 
OSM's  regulations  include  a  provision 
addressing  actual  changes  in  the  approved 
State  program  submissions  which  may  affect 
implementation,  administration  or 
enforcement  of  that  program.  See  44  FR  14967 
(March  13, 1979).  This  resulted  in  30  CFR 
732.17  describing  State  program  amendments 
and  the  procedures  for  their  approval. 

4.  Section  732.17  provides  that  amendments 
are  available  so  that  an  approved  State 
program  may  be  adjusted  to  meet  changes  in 
the  Act  or  regulations.  However,  by  the  terms 
of  the  section  and  OSM's  explanation  in  the 
Register,  it  is  clear  that  the  section  only 
contemplates  changes  in  the  Act  or 
regulations  which  result  in  more  stringent 
federal  requirements.  If  this  occurs,  an 
approved  State  program  may  no  longer  be 
adequate.  This  petition  does  not  address  this 
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occurrence.  Rather,  it  addresses  changes 
which  make  the  Act  or  regulations  less 
stringent 

5.  By  the  terms  of  the  Section,  the 
procedures,  time  schedule  and  criteria  for  the 
State  program  amendment  are  the  same  as 
that  for  approval  of  the  initial  State  program 
submittal.  30  CFR  732.17(f)(2). 

6.  The  procedure  and  time  schedule  for  a 
decision  on  a  State  program  submittal  are 
burdensome.  It  entails  a  two-month  period 
for  notice  and  hearing  on  the  completeness  of 
the  submittal;  a  one-month  opportunity  to 
make  a  revised  submittal;  a  three-month 
period  for  notice,  hearing  and  substantive 
review  of  the  contents  of  the  submittal;  and  a 
four-month  period  for  notice,  hearing  and 
substantive  review  of  any  resubmittal.  See  30 
CFR  732.11, 732.12,  and  732.13.  With  the 
exception  of  the  completeness  determination 
procedures,  this  is  also  the  required 
procedure  for  State  program  amendments. 

7.  The  criteria  for  a  decision  on  the  State 
program  are  also  applicable  to  State  program 
amendments.  However,  this  has  little 
relevancy  to  any  proposal  for  changes  in 
State  laws  or  regulations  in  response  to 
Congress  or  court-caused  deletions  of 
requirements  in  the  Federal  law.  Section 
732.15  by  rule  establishes  nineteen  factors  for 
consideration  in  approving  the  submittal. 

This  is  in  contrast  to  the  one  criteria 
proposed  by  this  petition  and  envisioned  by 
the  Act  as  sufficient  for  the  decision.  See 
Section  503(a). 

6.  The  State  program  amendment  section 
makes  it  clear  that,  with  regard  to  changes  in 
State  program  authority,  an  amendment  is 
always  required.  30  CFR  732.17(d).  This 
requirement  is  specifically  set  out  in 
$  732.17(g),  a  new  section  that  was  not 
published  as  proposed  rules.  The  subsection 
was  first  published  in  the  Final 
Environmental  Statement  (OSM-EIS-1)  as 
part  of  the  preferred  alternative  final  rules  in 
January  1979. 1  submitted  comments  on  the 
final  EIS  to  the  Secretary  on  February  15. 

1979.  None  of  the  comments  addressed  the 
issue  raised  in  this  petition.  Furthermore, 
from  OSM’8  summary  of  the  comments 
received  on  the  EIS  and  the  fact  that  the 
section  was  not  changed  between  the  release 
of  the  EIS  and  promulgation  of  the  final  rules, 
it  appears  that  the  issue  which  this  petition 
raises  has  not  been  considered  by  the 
Secretary  or  the  Office. 

9.  The  rules  which  this  petition  proposes 
are  necessary.  Subsection  732.17(g)  provides 
that  any  changes  to  the  approved  State 
program  are  not  enforceable  by  the  State 
until  also  approved  by  the  Office  as  part  of 
the  state  program.  Due  to  the  cumbersome 
procedures  and  unnecessarily  long  timetable. 
Wyoming’s  legislative  and  administrative 
bodies  are  unjustifiably  foreclosed  from 
making  rapid  changes  in  the  State’s  laws  and 
regulations  in  response  to  changes  in  the 
Federal  laws  or  regulations.  This  is  contrary 
to  the  spirit  of  a  nationwide  program  for  the 
reasonable  and  effective  regulation  of  surface 
coal  mining  operations.  This  is  also  contrary 
to  the  spirit  of  the  Act’s  recognition  of  State 
primacy  in  implementing  the  program. 
However,  more  importantly,  this  is  contrary 
to  Section  505(a)  of  the  Act  which  states,  “No 
State  law  or  regulation  .  .  .  which  may 


become  effective  [after  the  date  of  enactment 
of  this  Act]  shall  be  superseded  by  any 
provision  of  this  Act  or  any  regulation  issued 
pursuant  thereto,  except  insofar  as  such  State 
law  or  regulation  is  inconsistent  with  the 
provisions  of  this  Act.” 

10.  Since  taking  office  as  Governor  of  the 
State  of  Wyoming  I  have  fought  to  make 
Wyoming's  environmental  quality  program 
the  finest  in  the  nation.  This  program  is  fully 
adequate  to  protect  preserve  and  enhance 
the  air,  land  and  water  resources  of  the  State. 
I  brought  my  efforts  and  experience  to  the 
national  level  when  I  supported  federal 
surface  mining  legislation  which  clearly 
recognized  the  role  of  a  strong  and 
independent  State  regulatory  authority.  From 
the  time  of  the  Act’s  passage  until  not  I  have 
pursued  State  primacy  over  surface  coal 
mining  on  both  Federal  and  non-Federal 
lands,  including  submittal  of  a  State  program 
and  a  request  to  continue  regulating  on 
Federal  lands.  Both  the  Attorney  General  for 
the  State  of  Wyoming  and  I  believe  that  the 
submittal  and  request  are  sufficient  to  obtain 
State  primacy  under  the  Act.  This  primacy 
should  not  be  undercut  by  procedural 
burdens  and  obstacles  that  restrict  a  State 
response  to  changes  initiated  on  the  national 
level. 

11.  The  amendment  proposed  by  this 
petition  is  timely  in  light  of  the  extensive 
litigation  which  is  occurring  on  both  the 
interim  and  final  programs  set  out  in  the  Act 
and  regulations.  In  addition,  S.B.  1403  brings 
reality  to  the  issue  of  amendments  to  the 
Surface  Mining  Act. 

12.  The  amendment  proposed  by  this 
petition  is  reasonable.  The  lesser  procedural 
safeguards  which  allow  for  quick 
implementation  by  the  State  of  national 
changes  are  not  of  such  a  nature  that  the 
described  review  may  adversely  affect  the 
health  or  safety  of  the  public  or  cause 
significant  environmental  harm  to  land,  air  or 
water  resources. 

Dated  this  19th  day  of  September  1979. 
Respectfully  submitted, 

Ed  Herschler, 

On  behalf  of  the  State  of  Wyoming. 
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